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THIS AGREEMENT is made on  20____ 

BETWEEN: 

(1) BIRMINGHAM AIRPORT LIMITED (registered number 2078273) whose 

registered office is at Diamond House, Birmingham Airport, Birmingham, West 
Midlands  B26 3QJ  (“the Client” including permitted assignees); and 

(2) [CONSULTANT] [(registered number [number])] whose address for the 
purposes of this Agreement is at [Address]4 (“the Consultant”). 

BACKGROUND: 

(A) The Client intends to proceed with the Project described in Schedule 1 (“the 

Project”) at the site stated in Schedule 1 (“the Site”). 

(B) The Client wishes to appoint the Consultant to provide the services of a [type of 

profession]5 set out in Schedule 2 with such variations to them as may be made 
under this Agreement together with such services as might reasonably be 

implied as forming part of the Consultant’s duties under this Agreement (“the 

Services”) in relation to the Project and on the terms and conditions set out in 
this Agreement. 

IT IS NOW AGREED THAT: 

1. CONSULTANT’S OBLIGATIONS 

1.1 The terms and conditions of this Agreement and the warranties and undertakings 
which it contains are deemed to apply to all services performed and to be 

performed by the Consultant in relation to the Project both before and after the 
date of this Agreement. 

1.2 The Consultant shall provide the Services in accordance with this Agreement and 

with such reasonable written instructions (if any) as the Client may give to the 
Consultant.   

1.3 Where and to the extent that the Consultant has already performed or partly 
performed any of the Services, the Consultant warrants that: 

1.3.1 it has done so in accordance with the standards of reasonable skill and 
care and all other terms and conditions set out in this Agreement;  

1.3.2 all warranties and undertakings in this Agreement apply to them;  

1.3.3 the Consultant shall complete the performance of any part performed 

Services in due time in accordance with this Agreement; and 

1.3.4 all sums (if any) paid to the Consultant to date in respect of work done 
in relation to the Project are payments on account of sums due under 

this Agreement. 

1.4 The Consultant warrants that it has exercised and shall continue to exercise in 

the performance of its duties under this Agreement all the reasonable skill and 
care as is to be expected of a properly qualified and competent member of its 

                                          
4
 Insert the full name, registered number (if applicable) and principal office address of the Consultant.  

5
 Insert description of consultant (eg planning consultant, architectural consultant). 



 

Consultancy Agreement   2 

profession experienced in carrying out work such as its duties under this 
Agreement in relation to projects of similar scope, size, nature, timescale and 

complexity and on a similar site or at a similar location to the Project. 

1.5 The Services shall be deemed to include all such services as are necessary and 
which lie within the scope of the Consultant’s professional responsibilities 

hereunder in order to achieve a timely and efficient completion of the Project.   

1.6 In the performance of the Services, the Consultant shall co-operate with and 

shall not impede the main contractor or contractors, the sub-contractors or any 
other consultants or parties working on the Project in ensuring that its work is 

properly co-ordinated with theirs and shall comply with the requirements of the 
Client so that the Project shall be completed with all reasonable speed and 

economy and in accordance with the programme or programmes approved from 
time to time by the Client.  

1.7 The Consultant shall comply with the Construction (Design and Management) 

Regulations 2007 and any Approved Code of Practice or any replacement or 
amendment of them and with all relevant legal requirements including but not 

limited to the requirements of any relevant planning, building regulations or 
other consent, licence, approval or authority of which the Consultant is or should 

be aware. 

1.8 The Consultant shall from time to time provide the Client and all other parties 

including but not limited to the designers, main contractor or contractors and 
sub-contractors with all such information and/or additional information and 

details in connection with the Project as they may from time to time reasonably 

require and as may be either within its knowledge, or reasonably obtained from 
the Client or other consultants. 

1.9 The Consultant shall: 

1.9.1 communicate and liaise as necessary with the Client and with any 

other consultants and contractors engaged in relation to the Project; 

1.9.2 monitor and facilitate progress of the Project in relation to the 

programme or programmes approved by the Client;  

1.9.3 provide the Client with all such information and documentation as the 

Client may reasonably require subject to the Client paying the 

Consultant’s reasonable and proper photocopying costs and/or drawing  
printing costs in respect of any documentation requested (to the extent 

not provided for under clause 6). 

1.10 The Consultant shall give written notice to the Client as soon as the Consultant 

has become aware of any matter arising out of the performance of the Services 
which might materially affect the interest of the Client regarding the Project, 

which shall include, but not be limited to: 

1.10.1 any matter which might cause a variation to the scope of the Project; 

1.10.2 any matter which might cause an increase in the cost of the Project or 

change its financial viability, quality or function; and  

1.10.3 any matter which might cause an increase in the time taken to 

complete the Project. 
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2. DESIGN RESPONSIBILITY 

Where the Consultant is responsible for any element of design and/or 

specification in relation to the Project, the Consultant warrants and covenants 

with the Client that the Consultant has exercised and will exercise reasonable 
skill and care as required by clause 1.4 in: 

2.1.1 the design of the Project insofar as the Project has been or will be 
designed by the Consultant; 

2.1.2 the specification of materials and goods for the Project insofar as such 
materials and goods have been or will be specified by the Consultant. 

3. CLIENT’S INSTRUCTIONS 

3.1 The Consultant will request from the Client such information and such decisions 

as are necessary to enable it to provide the Services. Such information and 
decisions requested by the Consultant shall be supplied by the Client within a 

reasonable period of time having regard to the timely performance of the 

Services by the Consultant. 

3.2 The Consultant will not without the Client’s prior agreement make any alteration 

or addition or omission from any matter previously agreed with the Client.  
Where the Client’s agreement is given orally it shall be confirmed to the 

Consultant in writing by the Client as soon as reasonably practicable thereafter. 

4. COLLATERAL WARRANTIES6 

4.1 Within 14 days of the Client’s written request the Consultant shall execute and 
deliver to the Client duly executed deeds of warranty in the appropriate form 

annexed at Schedule 4 in favour of: 

4.1.1 the freehold owner or landlord of the Site (if not the Client); 

4.1.2 any person or institution providing finance in connection with or 

secured upon the Project or any part of it; and  

4.1.3 the first purchaser and the first tenant of each and every part of the 

Project and their mortgagees and/or other financiers  

(together “the Third Parties”).  The Client shall specify at the appropriate time 

which form of warranty is appropriate for each particular recipient.  Where the 
terms of a collateral warranty grant the recipient a right to stand as substitute 

for the Client, then as between the Consultant and the Client, upon such 

recipient of the collateral warranty serving the requisite notice, the Consultant 
may treat the said recipient as standing in substitution for the Client and the 

Client shall raise no objection to such substitution. 

5. PAYMENT OF FEES 

5.1 The agreed fee for the Services is set out in Schedule 3 (“the Fee”).  The Fee, 
unless otherwise provided in Schedule 3, shall be inclusive of all expenses and 

disbursements.  VAT shall, where chargeable, be paid on the Fee and all other 

                                          
6
 Delete clause and insert “not used” if the Consultant is not required and will never be required to enter into deeds of warranty 

in favour of any third parties. 
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sums payable under this Agreement subject to receipt by the Client of a valid 
VAT invoice.   

5.2 The Fee shall be payable (and the Consultant shall submit proper invoices for it) 

by instalments as set out in Schedule 3 or in such other instalments as the Client 
and the Consultant subsequently may agree under this Agreement.  The due 

date for payment of each such instalment shall be the date on which a proper 
invoice is received by the Client in respect of it (“the due date”).  If an 

instalment invoicing date is defined by reference to a period of time (as opposed 
to a date) or a particular stage of work the instalment may not be invoiced until 

the last day of such period or until completion of that stage of work unless the 
contrary is clearly stated elsewhere in this Agreement. Invoices submitted 

prematurely or which are not valid VAT invoices shall not be proper invoices and 
the Consultant shall resubmit them in the proper form at the proper time 

5.3 The final date for payment of each instalment shall be 60 days from the due 

date. The Client shall pay each instalment of the Fee not later than the relevant 
final date for payment subject to any pay less notice that is given by the Client 

under clause 5.5.   

5.4 The Client shall give written notice to the Consultant not later than 5 days after 

the due date in respect of each payment specifying the amount (if any) the 
Client considers is due to the Consultant, the basis on which that amount has 

been calculated and the amount the Client intends to pay to the Consultant (“the 
payment notice”). 

5.5 The Client may give written notice (“the pay less notice”) to the Consultant not 

later than 1 day prior to the final date for payment of any sums payable under 
this Agreement specifying the amount that the Client considers is due to the 

Consultant as at the date of the pay less notice and the basis on which such 
amount is calculated.   

5.6 Subject to clause 5.7, the Client may at any time issue written instructions to 
the Consultant for the variation of the Services and the Consultant shall comply 

with such instructions.  Failing agreement on any consequent variation of the Fee 
and/or the instalments by which it shall be paid and/or the due dates for 

payment, the Fee, the instalments and the due dates for payment shall be as is 

fair and reasonable in the circumstances but based where possible on the rates 
(if any) and other payment arrangements set out in this Agreement. 

5.7 If the Consultant considers that an instruction by the Client under clause 5.6 
would require an increase in the Fee then, prior to complying with the instruction 

(save in the case of emergency instructions which require immediate action), the 
Consultant shall so notify the Client and within five working days of the 

instruction the Consultant shall provide to the Client an estimate of the increase 
in the Fee.  Following notification by the Consultant the Client may either 

withdraw the instruction or instruct the Consultant to comply with it (in which 

case clause 5.6 shall apply), either before or after attempting to agree the 
amount of the increase.  No additional payment shall become due and payable in 

respect of varied services if the Consultant has not complied with the 
requirements of this clause 5.7. 

5.8 If any sum payable under this Agreement is not paid by the final date for 
payment then, without prejudice to the Consultant’s other rights under this 

Agreement, that sum shall bear interest from the final date for payment until 
payment is made in full, both before and after any judgment, at three per cent 

per annum in excess of the rate set from time to time by the Bank of England's 
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monetary policy committee or any successor of it.  The parties agree that this 
clause 5.8 is a substantial remedy for late payment of any sum payable under 

this Agreement in accordance with section 8(2) Late Payment of Commercial 

Debts (Interest) Act 1998. 

6. INTELLECTUAL PROPERTY RIGHTS 

6.1 Subject to the following provisions of this Agreement, all Intellectual Property in 
the drawings, designs, charts, specifications, plans, software and any other 

documents or materials in any medium (excluding internal memoranda and 
documents, working papers and templates) which have been created and/or 

developed by the Consultant in the course of performing its obligations under 
this Agreement (“the Documents”) will remain vested in the Consultant.  For the 

purposes of this clause 6, “Intellectual Property” shall mean all copyright and all 
neighbouring and database rights and moral rights, registered designs, 

registered and unregistered design rights, or any rights or property similar to the 

foregoing in any part of the world whether registered or unregistered together 
with the right to apply for the registration of such rights in any part of the world 

and the rights to current applications for registration of any such intellectual 
property referred to above. 

6.2 The Consultant grants (or, if such a grant cannot legally take place until a later 
date, agrees to grant) to the Client, with effect from the date of this Agreement 

or in the case of any Intellectual Property not yet in existence with effect from 
the creation of such Intellectual Property, an irrevocable, royalty-free, non-

exclusive licence (such licence to remain in full force and effect notwithstanding 

the completion of the Consultant’s obligations or the termination of this 
Agreement or the determination of the Consultant’s engagement under this 

Agreement or any dispute under this Agreement) to use the Intellectual Property 
and to reproduce all Documents for any purpose whatsoever connected with the 

Project including, but without limitation, the execution, completion, 
maintenance, letting, advertisement, modification, extension, reinstatement and 

repair of the Project.  Such licence will carry the right to grant sub-licences and 
will be transferable to third parties. 

6.3 The Consultant will not grant to any third party the right to use any of the 

Documents save under any warranty it is obliged to give under this Agreement. 

6.4 The Consultant will not be liable for any use the Client may make of the 

Documents for any purpose other than the purposes set out in clause 6.2. 

6.5 The Consultant warrants that the Documents (save to the extent that duly 

authorised sub-consultants have been used to prepare the same) are the 
Consultant’s own original work and that in any event their use in connection with 

the Project will not infringe the rights of any third party. The Consultant further 
warrants that where duly authorised sub-consultants are used their work will be 

original and that the Consultant will obtain the necessary consents in relation to 

clause 6.1.  

6.6 The Consultant agrees on reasonable request at any time and following 

reasonable prior written notice to give to the Client, or those authorised by the 
Client, access to the Documents and to provide copies (including copy negatives 

and CAD disks) of the Documents at the Client’s reasonable expense.  

6.7 The Consultant shall if so requested by the Client at any time execute such 

documents and perform such acts as may be required fully and effectively to 
assure to the Client the rights referred to in clause 6.2.  
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7. PROHIBITED MATERIALS7   

7.1 The Consultant warrants to the Client, subject to clause 1.4, that to the extent 

the Consultant either is obliged to specify or approve products or materials for 

use in the Project or does so specify or approve, the Consultant will not specify 
or approve any products or materials which are generally known within the 

Consultant’s profession to be deleterious at the time of specification or use, in 
the particular circumstances in which they are used, or those identified as 

potentially hazardous in or not in conformity with: 

7.1.1 the report entitled “Good Practice in the Selection of Construction 

Materials 2011” published by the British Council for Offices other than 
the recommendations for good practice contained in Section 2 of that 

report; 

7.1.2 relevant British or European Standards or Codes of Practice; or 

7.1.3 any publications of the Building Research Establishment related to the 

specification of products or materials. 

7.2 If, in the performance of its duties under this Agreement, the Consultant 

becomes aware that it or any contractor, subcontractor or other consultant 
appointed by the Client to provide services for the Project has specified or used, 

or authorised or approved the specification or use by others, of any of the 
products or materials referred to in clause 7.1 the Consultant shall immediately 

give written notice to the Client.  This clause 7.2 does not create any additional 
duty for the Consultant to inspect or check the work of others which is not 

required by any other provisions of this Agreement. 

8. INSURANCE 

8.1 The Consultant will at its own cost take out and maintain professional indemnity 

insurance from the date of this Agreement until no less than 12 years after 
completion of the Services, with reputable insurers carrying on business in the 

European Union, with a limit of indemnity of not less than the amount stated in 
Schedule 3 for any one occurrence or series of occurrences arising out of any 

one event provided always that such insurance is generally available in the 
market at commercially reasonable rates and terms. 

8.2 The Consultant shall maintain public liability insurance covering the Consultant  

its employees  agents and sub-contractors from the date of this Agreement until 
the completion of the Services in the sum of not less than the amount stated in 

Schedule 3 for any one occurrence or series of occurrences arising out of any 
one event provided always that such insurance is generally available in the 

market at commercially reasonable rates and terms.8 

8.3 In addition to its insurance obligations pursuant to clause 8.1 and clause 8.2 the 

Consultant shall maintain such additional insurances (if any) as are identified in 
Schedule 3 from the date of this Agreement until completion of the Services in 

the respective sums stated in Schedule 3 provided always that such insurances 

                                          
7
 Delete this clause and insert “not used” if Consultant is not specifying materials as part of its brief.   If this appointment is part 

of a larger Project, ensure that the definition of prohibited materials is consistent with the other Project documents. 

8
 Delete this clause and insert “not used” if public liability insurance is not required. 
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are generally available in the market at commercially reasonable rates and 
terms.9 

8.4 The insurance premiums in respect of the insurances referred to in this clause 8 

shall at all times be the responsibility of the Consultant. 

8.5 If the insurances referred to in this clause 8 are not available to the Consultant 

(and/or members of the Consultant’s profession engaged in services of a similar, 
size nature and complexity as the Consultant) at commercially reasonable rates 

and terms (excluding any increase in premiums attributable to the actions, 
omissions, errors or defaults of the Consultant), the Consultant and the Client 

will meet and the Consultant will outline the steps he intends to take to manage 
such risks.  The parties shall use reasonable endeavours to agree a method of 

managing such risk. 

8.6 The Consultant will provide the Client with reasonable evidence that the policies 

referred to in this clause 8 are in full force and effect together with a summary of 

the policy terms and conditions. 

8.7 If the Consultant has not provided evidence of any policies required under this 

Agreement to the Client at tender stage, he will provide it immediately after the 
execution of this Agreement.  In the event that in the Client’s reasonable opinion 

those policies do not effect proper cover in accordance with this Agreement, the 
Client may require the Consultant to effect and the Consultant will effect such 

further insurance as the Client may reasonably require. 

9. INDEMNITY 

The Consultant shall be liable for and shall indemnify the Client against any 

expense damage costs liability loss claim or proceedings whatsoever arising 
under statute or at common law in respect of: 

9.1 personal injury to or the death of any person; and 

9.2 any injury or damage whatsoever to any property real or personal 

arising out of or in the course of or by reason of the carrying out by 
the Consultant of the Services  

save to the extent that the same is due to any act or neglect of the Client or of 
any person for whom the Client is responsible. 

10. APPROVALS 

10.1 The Consultant shall obtain the Client’s prior written approval before: 

10.1.1 commencing a stage of the Services; 

10.1.2 making or permitting any change in the designs and/or specifications 
for the Project after they have been approved by the Client;10 

10.1.3 taking any step immediately following and as a consequence of a 
material variation of the design or specification of any part of the 

Project; 

                                          
9
 This clause relates to any additional insurances which are expressly required (eg vehicle cover).  The specific details are to be 

inserted in Schedule 1.  If no details are inserted, the clause will not take effect. 

10
 Delete and insert “not used” where the Consultant is not a designer (eg planning supervisor). 
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10.1.4 agreeing any amendment to or waiver from any contract for the 
Project; 

10.1.5 doing anything which shall or might reasonably be expected to 

increase materially the cost of the Project or affect the progress of or 
the scheduled completion date for the Project in relation to any 

programme approved by the Client. 

10.2 No approvals comments instructions consents or advice or indication of 

satisfaction given by or from the Client nor any enquiry or inspection which the 
Client may make or have carried out for its benefit or on its behalf shall operate 

to reduce, extinguish, exclude, limit or modify the Consultant’s obligation to fulfil 
its duties and obligations under this Agreement unless it is in writing, refers to 

this Agreement and clearly identifies the duty or obligation and the extent to 
which such duty or obligation is to be reduced, extinguished, excluded, limited or 

modified and is signed by an authorised representative of the Client. 

11. CONSULTANT’S PERSONNEL 

11.1 The Consultant shall before commencing performance of the Services appoint 

appropriately qualified and experienced persons to carry out the Services.  Such 
persons, or any replacements approved by the Client under clause 11.2, shall 

have full authority to act on behalf of the Consultant for all purposes in 
connection with this Agreement. 

11.2 The Client shall have the right, after consulting with the Consultant, to require 
the removal of any person engaged in the performance of the Services if, in the 

Client’s reasonable opinion, his performance or conduct is or has been 

unsatisfactory and the Consultant shall promptly remove the person so specified, 
and notify the Client of the name of his replacement. 

11.3 Notwithstanding its appointment of any personnel under this Agreement, the 
Consultant shall make sufficient visits to the Site as necessary to perform the 

Services, to inspect the progress and general quality of the Project and generally 
exercise reasonable skill and care as required by this Agreement to assist the 

proper execution and completion of the Project. 

12. ASSIGNMENT AND NOVATION 

12.1 The Client may assign the benefit of and its benefits and rights under this 

Agreement to any person by way of absolute legal assignment, on up to two 
occasions only without consent and afterwards only with the consent of the 

Consultant (not to be unreasonably withheld or delayed) provided that an 
assignment by the Client to any company within its own group of companies or 

an assignment by way of security to any party providing finance to the Client 
shall not count towards the number of assignments permitted without consent 

under this clause 12.1.  

12.2 Except as provided in clause 13, the Consultant may not assign, sub-contract or 

otherwise transfer the whole or any part of the benefit of, or any of its rights or 

obligations and/or delegate or sub-contract the whole or any part of its duties 
under, this Agreement without the Client’s prior written consent, such consent to 

be given or withheld at the Client’s absolute discretion. 

12.3 If requested by the Client, the Consultant will enter into a novation agreement 

with the Client and such building contractor as the Client shall appoint in relation 
to the Project in the form of the novation agreement in Schedule 5.  If the Client 
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continues to have any legal or equitable interest in the Project after the 
execution of the novation agreement, the Consultant shall promptly after a 

request to do so execute and deliver a collateral warranty executed as a deed in 

favour of the Client in the form set out in Schedule 4. 

13. SUB-CONTRACTING 

13.1 If the Consultant considers it necessary for specialist sub-consultants to 
undertake any part of the Services, the Consultant shall make such 

recommendations to the Client. If such recommendation is accepted by the 
Client in writing, the Consultant shall procure deeds of collateral warranty from 

such sub-consultants in favour of the Client and the Third Parties in the form set 
out in Schedule 4 (with necessary adjustments) in respect of that part of the 

Services to be undertaken by the sub-consultants. The Consultant shall remain 
liable for the performance of the Services as if such sub-consultants had not 

been appointed.   

13.2 The Consultant shall co-ordinate the involvement of the sub-consultants into the 
overall programme for the Project.  

13.3 The Consultant shall provide promptly such relevant information as may be 
necessary to enable each sub-consultant to undertake that part of the Services 

for which it is appointed and shall use reasonable endeavours to ensure that all 
relevant information to be provided by each sub-consultant shall be produced 

punctually so as not to cause any delay to the progress of the Project.  

13.4 Any sub-contracting, whether or not the Client has given its consent,  shall not in 

any way relieve the Consultant from or reduce the Consultant’s obligations and 

liabilities under this Agreement. 

14. CONFIDENTIALITY 

14.1 The Consultant shall not, without the Client’s prior written approval, take or 
permit to be taken any photographs of the Project for use in any publicity or 

advertising or publication of technical or scientific interest. 

14.2 The Consultant shall not, without the Client’s prior written approval, disclose to 

any other person (other than any person to whom disclosure must be made in 
order for the Consultant to fulfil its duties under this Agreement and to its 

advisers and insurers) any information about the Project including the 

Documents or any information about the Client or its business or any information 
about any of the Third Parties or their businesses nor shall the Consultant exploit 

any such information for its own benefit or the benefit of any other person.  The 
Consultant’s obligations in this clause 14.2 do not apply to any information which 

is already in the public domain or to any information which came to the 
Consultant otherwise than in connection with the Consultant’s involvement in the 

Project save where its entry into the public domain or its coming to the 
Consultant was as a result of a breach by the Consultant of any contractual 

obligation. 

14.3 The Consultant shall take all reasonable steps to ensure that its employees, 
agents, sub-consultants and sub-contractors are bound by these confidentiality 

obligations.  
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15. TIME FOR PERFORMANCE 

15.1 The Consultant shall proceed with its obligations under this Agreement regularly 

and diligently and shall perform its obligations whenever necessary in 

compliance with any requirements as to timing contained in: 

15.1.1 the approved programme for the Project or any revision of it; 

15.1.2 the procedure set out for the approval of drawings, documents and 
other information by the other consultants; and 

15.1.3 any instructions issued by the Client. 

15.2 Upon the Consultant becoming aware that it is being or shall be prevented or 

delayed in the performance of the whole or any part of its obligations under this 
Agreement for any reason then the Consultant shall immediately inform the 

Client in writing of the likely delay and shall, subject to confirmation of the actual 
delay, specify: 

15.2.1 the cause or causes of the delay; 

15.2.2 the likely effect of such delay or delays to the progress of the Project; 
and 

15.2.3 the remedial action or actions the Consultant believes are necessary. 

16. TERMINATION 

16.1 In addition to any other rights and remedies which the Client may have, the 
Client may at any time by written notice to the Consultant immediately 

terminate the whole or any part of the Consultant’s engagement in relation to 
the Project.  

16.2 If the Client is in material and persistent breach of its obligations under this 

Agreement and fails to remedy the same after receiving a written 28 day notice 
from the Consultant specifying the breach and requiring its remedy then the 

Consultant shall be entitled by written notice to the Client immediately to 
terminate its engagement in connection with the Project.  

16.3 The Client may by written notice to the Consultant suspend all or any of the 
Consultant’s duties under this Agreement.  If such notice is given and the Client 

has not within six months requested the Consultant to resume the duties 
suspended, the Consultant may serve 28 days’ written notice on the Client 

requiring it to end the suspension.  If the Client has not notified the Consultant 

within that 28 day period that the suspension is ended the Consultant may 
immediately by written notice to the Client terminate its engagement in 

connection with the Project. 

16.4 Upon any suspension or termination under this clause 16 the Client shall pay the 

Consultant: 

16.4.1 any instalments of the Fee and other sums which have become due to 

the Consultant prior to the date of such suspension or termination and 
which remain unpaid (the final date for payment of which shall be as 

set out in clause 5.3); and 
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16.4.2 a fair and reasonable proportion of the next following instalment of the 
Fee commensurate with the Services which the Consultant has 

performed up to the date of such suspension or termination (the due 

date for which shall be the later of the date of termination or 
suspension and the date of issue of the Consultant’s valid VAT invoice 

for such proportion and the final date for which shall be 60 days after 
the due date for such proportion),  

less any amounts previously paid by the Client to the Consultant for the period 
up to the date of suspension or termination. 

16.5 Upon any suspension or termination under this clause 16 the Consultant shall 
not be entitled to any sums in respect of loss of anticipated profit, loss of 

contracts or any other losses and expenses arising by reason of or in connection 
with such suspension or termination.  Subject to this, termination of the 

Consultant’s engagement, however it arises, shall be without prejudice to the 

rights and remedies of either party in relation to any negligence, omission or 
default of the other prior to such termination.   

16.6 Following any termination of the Consultant’s engagement however it arises the 
Consultant shall immediately take all necessary steps to end, in an orderly 

manner, the provision by it of the Services, such steps to be taken with all 
reasonable speed and economy.  The Consultant shall also deliver to the Client 

copies in such form as the Client may reasonably require of all Documents and 
other documents including (inter alia) negatives and CAD disks (whether in the 

course of preparation or completed) which the Consultant holds in connection 

with the Project together with the originals and any copies which the Consultant 
may hold of all documents provided to it by the Client or by others in connection 

with the Project. 

17. NOTICES 

Any notice to be given by either party under this Agreement shall be sufficiently 
served if sent by hand, by facsimile transmission or by post to the registered 

office or if there is none the last known address of the party to be served.  Any 
notice sent by hand shall be deemed to be served on the date of delivery and 

any notice sent by facsimile transmission shall be deemed to be served in full at 

the time recorded on the facsimile report sheet provided that if any notice sent 
by hand or facsimile is sent after 4.45p.m. on any day it shall be deemed to be 

served on the next working day.  Any notice sent by post shall be deemed to 
have been duly served at the expiration of 48 hours after the time of posting if 

the end of that period falls before 4.45p.m. on a working day and otherwise on 
the next working day. 

18. WAIVER 

18.1 Failure to exercise or delay in exercising on the part of either party any right 

power or privilege of that party under this Agreement shall not  in any 

circumstances operate as a waiver thereof nor shall any single or partial exercise 
of any right  power or privilege in any circumstances preclude any other or 

further exercise thereof or the exercise of any other right  power or privilege. 

18.2 Any waiver of a breach of any of the terms hereof or of any default hereunder 

shall not be deemed a waiver of any subsequent breach or default and shall in 
no way affect the other terms of this Agreement. 
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19. DISPUTES 

Where Part II of the Housing Grants, Construction and Regeneration Act 1996 

(as amended) applies, either party may refer any dispute or difference arising 

under this Agreement to adjudication.  The adjudication procedures and the 
agreement for the appointment of an adjudicator shall be as set out in the Model 

Adjudication Procedures published by the Construction Industry Council current 
at the date of reference. The nominating body shall be the Technology and 

Construction Solicitors’ Association or any successor organisation. 

20. ENTIRE UNDERSTANDING 

This Agreement comprises the entire understanding of the parties and there are 
no other arrangements between the parties relating to the subject matter of this 

Agreement intended to form part of this Agreement and no amendment or 
modification of this Agreement shall be valid or binding on any party unless the 

same is made in writing and refers expressly to this Agreement and is signed by 

the parties concerned or their duly authorised representatives. 

21. THIRD PARTY RIGHTS  

The parties to this Agreement do not intend that any of its terms shall be 
enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any 

person not a party to it. 

22. GOVERNING LAW AND JURISDICTION 

This Agreement shall be construed in accordance with English law and the 
parties hereby submit to the non-exclusive jurisdiction of the English courts.  

23. ANTI-CORRUPTION 

23.1 The Consultant shall, and shall procure that its Associated Persons shall: 

23.1.1 not commit any act or omission which causes or could cause it or the 

Client to breach, or commit an offence under, any laws relating to anti-
bribery and/or anti-corruption; 

23.1.2 comply with the Anti-Corruption Policy;  

23.1.3 keep accurate and up to date records showing all payments made and 

received and all other advantages given and received by it in 
connection with this Agreement and the steps it takes to comply with 

this clause 23.1, and permit the Client to inspect those records as 

reasonably required; 

23.1.4 promptly notify the Client of: 

23.1.4.1 any request or demand for any financial or other 
advantage received by it; and 

23.1.4.2 any financial or other advantage it gives or intends to give 

in each case whether directly or indirectly in connection with this 

Agreement; and 
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23.1.4.3 any breach of this clause 23.1 either by itself or an 
Associated Person. 

23.2 The Consultant shall indemnify, keep indemnified and hold harmless the Client 

from and against all liabilities (including without limitation any tax liability), 
direct, indirect and consequential losses, damages, claims, proceedings and legal 

costs (on an indemnity basis), judgments and costs (including without limitation 
costs of enforcement) and expenses which the Client incurs or suffers directly or 

indirectly in any way whatsoever as a result of a breach by the Consultant of 
clause 23.1. 

23.3 For the purposes of this clause 23, the following expressions have the following 
meanings: 

23.3.1 “Anti-Corruption Policy” means the Client’s anti-corruption policy which 
is notified to the Consultant from time to time or if none is so notified, 

a policy implemented by the Consultant which sets out the procedures 

the Consultant has put in place to comply with section 7(2) of the 
Bribery Act 2010 and any guidance issued by the Secretary of State 

under section 9 of that Act; 

23.3.2 “Associated Persons” means any of the Consultant’s officers, 

employees, agents, sub-consultants and any other persons who 
perform services for or on behalf of the Consultant in connection with 

this Agreement. 
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 SCHEDULE 1 

Details of the Project 

1.  The Project comprises:  [details]11 

2.  The Site is the area of land 

known as: 

[details]12 

                                          
11

 Insert brief description of the Project. 

12
 Insert the Site address. 
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 SCHEDULE 2 

The Services 

[INSERT DETAILS OF THE SERVICES TO BE PROVIDED]13 

 

                                          
13

 Project Brief and scope of services to be appended here. 
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 SCHEDULE 3 

The Fee 

1. The Fee14  (clause 5) 

The Fee shall be £[AMOUNT] ([AMOUNT] pounds). 

 
2. Timing of Fee Payments15 (clause 5.2) 

The Fee shall be paid in the following instalments: 
 

DATE/WORK STAGE INSTALMENT £ 

  

  

  

 

 
3. Calculation of Additional Fee Payments16 (clauses 5.6 & 5.7) 

Additional fees shall be agreed in accordance with clauses 5.6 and 5.7 and shall 

be based on the following hourly rates, except that the Client shall be entitled to 
a fixed quotation, within seven days of a written request, of a lump sum fee for 

any additional services: 
 

Director £[figures] 

Manager £[figures] 

Junior £[figures] 

Other £[figures] 

 

4. Insurance Requirements17 (clause 8) 

INSURANCE AMOUNT £ 

Professional Indemnity [AMOUNT] 

Public Liability  [AMOUNT] 

[OTHER INSURANCE TYPE] [AMOUNT] 

 

 

 

                                          
14

 Insert the total agreed fee in figures and words. 

15
 Insert details of the fee instalments by reference to key dates and/or work stages. 

16
 Insert the agreed hourly rates of the Consultant specific to the job title of their personnel. 

17
 Insert the amounts required in respect of professional indemnity and public liability insurance and any other insurance 

required. 
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 SCHEDULE 4 

Forms of Collateral Warranty18 

                                          
18

 Insert “Not applicable” here (and remove the form of Warranty) if the Consultant is not required and will never be required  to 

enter into deeds of warranty in favour of any third parties. 
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Dated                                                                          20____ 

(1) [CONSULTANT]19 

(2) [BENEFICIARY]20 

(3) [CLIENT]21 

Consultant warranty 
 

relating to  

[SPECIFY]22 

Eversheds LLP 

115 Colmore Row 

Birmingham 

B3 3AL 

 

Tel 0845 497 9797 

Fax 0845 497 1900 

Int +44 20 7497 9797 

DX 13004 Birmingham 

www.eversheds.com 

                                          
19

 Insert the full name of the Consultant. 

20
 Insert the full name of the Beneficiary. 

21
 Insert the full name of the Client (if the Consultant is novated, the Client will be the Contractor.  If the Consultant is not 

novated the Client will be Birmingham International Airport Limited). 

22
 Insert a short description of the Project. 



 

Consultancy Agreement   19 

THIS DEED is made on  20___ 

BETWEEN: 

(1) [CONSULTANT] (registered number [no.]) whose address for the purposes of 

this Agreement is at [Address] (“the Consultant”)23; 

(2) [BENEFICIARY] (registered number [no.]) whose registered office is at 

[Address] (“the Beneficiary” which expression includes its permitted successors 
in title and assigns) 24; and 

(3) [CLIENT] (registered number [no.]) whose registered office is at [Address] 
(“the Client”) 25. 

BACKGROUND: 

(A) By a contract dated [date] (“the Contract”), [Birmingham International Airport 

Limited (“the Employer”) has appointed the Client] [the Client has appointed 
[Name] (“the Contractor”)] as the contractor for the carrying out in relation to 

the site (and known as [Site Address] “the Site”)) the [design and] construction 

of the works defined in the Contract as “the Works” which expression has the 
same meaning in this Deed. 

(B) The Consultant has been appointed by the [Employer] [Client] under a deed of 
appointment dated [Site Address]  (“the Appointment”) to provide services in 

relation to the Works [which Appointment has been novated to the [Client] 
[Contractor] by a novation agreement dated [Site Address].] 

(C) [By an agreement dated [Site Address] and made between the Employer and the 
Beneficiary] the Beneficiary [has agreed to] [provide finance in connection with 

the Works] [is the freehold owner of the Site] [purchase] [lease] [the Site] [or 

part of the Site] [The Beneficiary is the Employer] 26. 

(D) The Consultant is obliged under the Appointment to give a warranty in this form 

in favour of the Beneficiary. 

OPERATIVE PROVISIONS 

1. CONSIDERATION 

This Deed is made in consideration of the payment of one pound (£1.00) by the 

Beneficiary to the Consultant receipt of which the Consultant acknowledges. 

2. CONSULTANT’S WARRANTIES 

The Consultant warrants to the Beneficiary that it has performed and will 

continue to perform its duties under the Appointment in accordance with the 
Appointment and that it has exercised and will continue to exercise in the 

performance of those duties the reasonable skill and care to be expected of a 
properly qualified member of its profession experienced in carrying out duties 

such as its duties under the Appointment in relation to works of similar scope, 

                                          
23

 Insert the full name, registered number (if applicable) and principal office address of the Consultant.   

24
 Insert the full company name, registered number and registered office address of the Beneficiary.   

25
 Insert the full company name, registered number and registered office address of the Client (if the Consultant is novated, the 

Client will be the Contractor.  If the Consultant is not novated the Client will be Birmingham International Airport Limited). 

26
 Select the appropriate option and delete the other options and all square brackets.  
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nature, timescale and complexity and on a similar site or at a similar location to 
the Works. 

3. INTELLECTUAL PROPERTY RIGHTS 

3.1 Subject to the following provisions of this Deed, all Intellectual Property in the 
drawings, designs, charts, specifications, plans, software and any other 

documents or materials in any medium (excluding internal memoranda and 
documents, working papers and templates) which have been created and/or 

developed by the Consultant in the course of performing its obligations under the 
Appointment (“the Documents”) will remain vested in the Consultant.  For the 

purposes of this clause 3, “Intellectual Property” shall mean all copyright and all 
neighbouring and database rights and moral rights, registered designs, 

registered and unregistered design rights, or any rights or property similar to the 
foregoing in any part of the world whether registered or unregistered together 

with the right to apply for the registration of such rights in any part of the world 

and the rights to current applications for registration of any such intellectual 
property referred to above. 

3.2 The Consultant grants (or, if such a grant cannot legally take place until a later 
date, agrees to grant) to the Beneficiary with effect from the date of this Deed or 

in the case of any of the Intellectual Property not yet in existence with effect 
from the creation of such Intellectual Property, an irrevocable, royalty-free, non-

exclusive licence (such licence to remain in full force and effect notwithstanding 
the completion of the Consultant’s obligations or the termination of the 

Appointment or this Deed or the determination of the Consultant’s engagement 

under the Appointment or any dispute under the Appointment or this Deed) to 
use the Intellectual Property and to reproduce all Documents for any purpose 

whatsoever connected with the Works including, but without limitation, the 
execution, completion, maintenance, letting, advertisement, modification, 

extension, reinstatement and repair of the Works.  Such licence will carry the 
right to grant sub-licences and will be transferable to third parties.  

3.3 The Consultant will not grant to any third party the right to use any of the 
Documents except under any warranty it is obliged to give under the 

Appointment or under this Deed or as otherwise required to enable it to fulfil its 

obligations under the Appointment. 

3.4 The Consultant will not be liable for any use the Beneficiary may make of the 

Documents for any purpose other than the purposes set out in clause 3.2. 

3.5 The Consultant warrants that the Documents (except to the extent that duly 

authorised sub-consultants have been used to prepare the same) are the 
Consultant’s own original work and that in any event their use in connection with 

the Works will not infringe the rights of any third party. The Consultant further 
warrants that where duly authorised sub-consultants are used their work will be 

original and that the Consultant will obtain the necessary consents in relation to 

clause 3.2. 

3.6 The Consultant agrees on reasonable request at any time and following 

reasonable prior written notice to give to the Beneficiary, or those authorised by 
the Beneficiary, access to the Documents and to provide copies (including copy 

negatives and CAD disks) of the Documents at the Beneficiary’s expense.  
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4. PROFESSIONAL INDEMNITY INSURANCE 

4.1 The Consultant by this Deed covenants with the Beneficiary that it has at its own 

cost taken out and will maintain professional indemnity insurance with reputable 

insurers carrying on business in the European Union with a limit of indemnity of 
not less than £[figures] ([words]27 million pounds) for any one occurrence or 

series of occurrences arising out of any one event, in relation to the Works 
provided always that: 

4.1.1 such insurance shall be in place from the date of commencement of 
the Consultant’s services until no less than 12 years after completion 

of the services under the Appointment;  

4.1.2 if such insurance is not available to the Consultant (and/or members of 

the Consultant’s profession engaged in services of a similar scope, size, 
nature and complexity as the Consultant) at commercially reasonable 

rates and terms (excluding any increase in premiums attributable to 

the actions, omissions, errors or defaults of the Consultant), the 
Consultant and the Beneficiary will meet and the Consultant will outline 

the steps he intends to take to manage such risks.  If the steps 
proposed by the Consultant are not reasonably acceptable to the 

Beneficiary, the parties shall agree an alternative method of managing 
such risk. 

4.2 The Consultant will provide the Beneficiary with reasonable evidence that the 
policies referred to in this clause 4 are in full force and effect together with a 

summary of the policy terms and conditions. 

5. NOTICES 

Any notice to be given by either party under this Deed will be sufficiently served 

if sent by hand, by facsimile transmission or by post to the registered office or if 
there is none the last known address of the party to be served.  Any notice sent 

by hand will be deemed to be served on the date of delivery and any notice sent 
by facsimile transmission will be deemed to be served in full at the time recorded 

on the facsimile report sheet, provided that if any notice sent by hand or 
facsimile is sent after 4.45p.m. on any day it will be deemed to be served on the 

next working day.  Any notice sent by post will be deemed to have been duly 

served at the expiration of 48 hours after the time of posting if the end of that 
period falls before 4.45p.m. on a working day and otherwise on the next working 

day. 

6. ASSIGNMENT 

Without prejudice to the provisions of clause 10, the benefit of and the rights on 
the part of the Beneficiary under this Deed may be assigned without the consent 

of the Consultant on two occasions only. The Beneficiary will give the Consultant 
written notice following any such assignment specifying the name and address of 

the assignee and the date of the assignment.  The Consultant will not contend 

that any such assignee is precluded from recovering any loss resulting from any 
breach of this Deed (whatever the date of such breach) by reason only that that 

person is an assignee and not the original beneficiary under this Deed or by 
reason that the original beneficiary or any intermediate beneficiary escaped any 

loss resulting from such breach by reason of the disposal of any interest in the 

                                          
27

 Insert the Consultant’s professional indemnity insurance amount in figures and in words. 
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Site or that the original beneficiary or any intermediate beneficiary has not 
suffered any or as much loss. 

7. OTHER RIGHTS AND REMEDIES 

The rights and benefits conferred upon the Beneficiary by this Deed are in 
addition to any other rights and remedies it may have against the Consultant 

including, without limitation, any remedies in negligence. 

8. NO APPROVAL 

The Consultant’s liabilities under this Deed will not be in any way reduced or 
extinguished by reason of any inspection or approval of the Documents or 

attendance at site meetings or other enquiry or inspection which the Beneficiary 
may make or procure to be made for the Beneficiary’s benefit or on its behalf. 

9. PROHIBITED MATERIALS28 

9.1 The Consultant warrants that, to the extent it either is obliged to specify or 

approve products or materials for use in the Works or does so specify or 

approve, it has exercised and will exercise reasonable skill and care in 
accordance with this Deed not to specify, approve or use any products or 

materials which are generally known within the Consultant’s profession at the 
time of specification or use to be deleterious in the particular circumstances in 

which they are used, or those identified as potentially hazardous in or not in 
conformity with: 

9.1.1 the report entitled “Good Practice in the Selection of Construction 
Materials 2011” published by the British Council for Offices other than 

the recommendations for good practice contained in Section 2 of that 

report; 

9.1.2 relevant British or European Standards or Codes of Practice; 

9.1.3 any publications of the Building Research Establishment related to the 
specification of products or materials. 

9.2 If, in the performance of its duties under the Appointment, the Consultant 
becomes aware that it, or any other person, has specified or used, or authorised 

or approved the specification or use by others, of any such products or materials 
the Consultant will immediately give the Beneficiary written notice of the same.  

This clause 9.2 does not create any additional duty for the Consultant to inspect 

or check the work of others which is not required by the Appointment. 

10. STEP-IN RIGHTS29 

10.1 Subject to clause 10.7, the Consultant will not exercise or seek to exercise any 
right which may be or become available to it to terminate or treat as terminated 

or repudiated the Appointment or its engagement under it or discontinue or 
suspend the performance of any duties or obligations under the Appointment, 

without first giving to the Beneficiary not less than twenty-eight days’ prior 
written notice specifying the Consultant’s grounds for terminating or treating as 

terminated or repudiated the Appointment or its engagement under it or 

                                          
28

 Delete clause if the Consultant is not specifying materials as part of its brief. If the appointment is part of a larger Project, 

ensure that any definition of prohibited materials is consistent with other project documents. 

29
 Delete clause and insert “not used” if the beneficiary is not the employer, a funder or freehold purchaser. 
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discontinuing or suspending its performance of the Appointment and stating the 
amount (if any) of monies outstanding under the Appointment.  Within such 

period of notice: 

10.1.1 the Beneficiary may give written notice to the Consultant expressly 
confirming its intention to comply with clause 10.1.3 and that the 

Beneficiary shall become the client under the Appointment to the 
exclusion of the Client and, upon giving such notice, that will be the 

case and the Appointment will be and remain in full force and effect 
notwithstanding any of the grounds in the Consultant’s notice under 

clause 10.1; and 

10.1.2 if the Beneficiary has given notice under clause 10.1.1 or under 

clause 10.3, the Beneficiary will then as soon as practicable remedy 
any outstanding breach by the Client; and 

10.1.3 if: 

10.1.3.1 the Beneficiary has given notice under clause 10.1.1 then 
from the date of the Consultant’s notice; or 

10.1.3.2 the Beneficiary has given notice under clause 10.3 then 
from the date of the Beneficiary’s notice 

the Beneficiary will, by clause 10.1.1, become responsible for all sums 
properly payable to the Consultant under the Appointment and for the 

observance and performance of all of the other duties and obligations 
on the part of the Client to be observed and performed under the 

Appointment accruing due after the service of such Consultant’s notice 

or Beneficiary’s notice (as applicable) but the Beneficiary will in paying 
such sums be entitled to the same rights of set-off and deduction as 

would have applied to the Client under the Appointment. 

10.2 Notwithstanding anything contained in this Deed and notwithstanding any 

payments which may be made by the Beneficiary to the Consultant the 
Beneficiary will not be under any obligation to the Consultant nor will the 

Consultant have any claim or cause of action against the Beneficiary unless and 
until the Beneficiary has given written notice to the Consultant under either 

clause 10.1.1 or clause 10.3. 

10.3 The Consultant further covenants with the Beneficiary that if requested by the 
Beneficiary by written notice expressly confirming the Beneficiary’s intention to 

comply with clause 10.1.3 and subject to clause 10.1.2 and clause 10.1.3, it will 
accept the instructions of the Beneficiary to the exclusion of the Client in respect 

of the Works upon the terms and conditions of the Appointment. The Beneficiary 
shall then become the Client under the Appointment to the exclusion of the 

Client and the Consultant will, if so requested, enter into a novation agreement 
in order to substitute the Beneficiary for the Client under the Appointment. 

10.4 Where the Consultant has given rights in relation to the Appointment similar to 

those contained in this clause 10 to any other person then if both the Beneficiary 
and any such other person serve notice under clause 10.1 or clause 10.3 or its 

equivalent the order of priority shall be as follows: (1) the notice served by 
Birmingham International Airport Limited shall prevail over any notice served by 

any other party (2) the notice served by [insert name of the funder] shall not 
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prevail over any notice served by Birmingham International Airport Limited but 
shall prevail over any notice served by any other party.30 

10.5 The Client acknowledges that the Consultant will be entitled to rely on a notice 

given to the Consultant by the Beneficiary under clause 10.3 as conclusive 
evidence that the Beneficiary is entitled to serve such notice. 

10.6 The Beneficiary may by written notice to the Consultant appoint another person 
to exercise its rights under this clause 10 subject to the Beneficiary remaining 

liable to the Consultant as guarantor for its appointee in respect of its obligations 
under this Deed. 

10.7 Where the Consultant is seeking to exercise a right to suspend the performance 
of any duties or obligations under the Appointment as a result of non-payment 

or in accordance with s112 of the Housing Grants, Construction and 
Regeneration Act 1996 (as amended), the Consultant will give to the Beneficiary 

written notice of its intention so to do at the same time as it serves notice on the 

Client. 

10.8 Notwithstanding the other provisions of this clause 10, if the Appointment has 

for any reason been terminated prior to receipt by the Consultant of a notice 
from the Beneficiary served under clause 10.1.1 or clause 10.1.3, the Consultant 

shall on receipt of any such notice from the Beneficiary enter into a new 
appointment with the Beneficiary on the same terms as the Appointment to 

continue the services in all respects as if the Appointment had been transferred 
to the Beneficiary in accordance with the provisions of this clause 10. 

11. LIMITATION 

11.1 The Consultant has no liability under this Deed which is greater or of longer 
duration than it would have had if, in lieu of this Deed, the Beneficiary had been 

a party to the Appointment as joint client, provided that the Consultant shall not 
be entitled to set-off or deduct from any sums payable to the Beneficiary under 

this Deed any sums due or claimed as due by the Consultant from the Client. 

11.2 The Consultant shall be entitled in any action or proceedings brought by the 

Beneficiary under this Deed to rely on any limitation in the Appointment and to 
raise equivalent rights in defence of liability (but excluding set-offs and 

counterclaims)  as it would have against the Beneficiary if, in lieu of this Deed, 

the Beneficiary had been a party to the Appointment as joint client. 

11.3 The parties agree that no action or proceedings may be brought or commenced 

under this Deed at any time after the date being twelve years after the date of 
completion of the services under the Appointment. 

12. PARTNERSHIP 

Where the Consultant is a partnership references in this Deed to “the 

Consultant” will be deemed to include reference to each and every present and 
future partner of such partnership and the liability of each and every such 

partner under this Deed will be deemed to be joint and several. 

                                          
30

 Please note this clause has been drafted on the basis that only two parties (the Employer and the funder) will have step-in 

rights.  If this is not the case, please advise Eversheds who will confirm any further amendment necessary to this clause.  
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13. GOVERNING LAW AND JURISDICTION 

This Deed will be construed in accordance with English law and be in all respects 

subject to the non-exclusive jurisdiction of the English courts. 

14. THIRD PARTY RIGHTS 

The parties to this Deed do not intend that any of its terms will be enforceable 

by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person not a 
party to it. 

THIS DOCUMENT is executed as a deed and delivered on the date stated at the 
beginning of this Deed. 

 

[ALL PARTIES TO EXECUTE] 

 
 

 

 
 



 

Consultancy Agreement   26 

 SCHEDULE 5 

Form of Novation Agreement31 

                                          
31

 Insert “Not applicable” here (and remove the form of Novation Agreement) if the Consultant is not required and will never be 

required  to enter into a novation agreement with the building contractor. 
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Dated                                                                            20__ 

(1) [CONSULTANT]32 

(2) BIRMINGHAM INTERNATIONAL AIRPORT LIMITED  

(3) [CONTRACTOR]33 

Novation Agreement 

relating to  

[SPECIFY]34  

 

Eversheds LLP 

115 Colmore Row 

Birmingham 

B3 3AL 

 

Tel 0845 497 9797 

Fax 0845 497 1900 

Int +44 20 7497 9797 

DX 13004 Birmingham 

www.eversheds.com 

                                          
32

 Insert the full name of the Consultant. 

33
 Insert the full name of the Contractor. 

34
 Insert a short description of the Project. 

http://www.eversheds.com/
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THIS AGREEMENT is made on   20__ 

BETWEEN: 

(1) [CONSULTANT] (registered number [number]) whose address for the purpose of 

this Agreement is at [Address] (“the Consultant”)35; 

(2) BIRMINGHAM INTERNATIONAL AIRPORT LIMITED (registered number 

2078273) whose registered office is at Diamond House, Birmingham 
International Airport, Birmingham, West Midlands  B26 3QJ  (“the Employer”); 

and 

(3) [CONTRACTOR] (registered number [number]) whose registered office is at 

[Address]  (“the Contractor”)36. 

BACKGROUND: 

(A) The Employer has engaged the Consultant under an agreement dated [date] 
(“the Appointment”) in respect of the provision of consultancy services relating 

to the development of [Site Address] (“the Development”). 

(B) The Employer has engaged the Contractor to carry out the design and 
construction of the Development. 

(C) The Contractor wishes to become the employer under the Appointment and the 
Employer wishes to be discharged from its obligations under the Appointment. 

OPERATIVE CLAUSES: 

1. CONSIDERATION 

This Agreement is made in consideration of the payment of one pound (£1.00) 
by the Contractor to the Employer receipt of which the Employer acknowledges. 

2. SUBSTITUTION OF CONTRACTOR FOR EMPLOYER 

The Employer is substituted and replaced as client under the Appointment by the 
Contractor and the Appointment will take effect as if the same had been entered 

into originally between the Contractor and the Consultant. 

3. DISCHARGE OF EMPLOYER 

The Consultant releases and discharges the Employer from the liabilities which 
the Employer may have or have had under the Appointment to the Consultant. 

4. ASSIGNMENT OF RIGHTS 

For the avoidance of doubt the Employer confirms that it hereby assigns to the 

Contractor all rights of action arising from the Appointment including any which 

have already arisen. 

                                          
35

 Insert the full name, registered number (if applicable) and principal office address of the Consultant.   

36
 Insert the full name, registered number (if applicable) and principal office address of the Contractor.  
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5. WARRANTY AS TO FEES 

The Employer and the Consultant warrant that the Employer has paid to the 

Consultant all fees due under the Appointment to date which fees are not 

repayable by the Contractor to the Employer. 

6. CONTRACTOR’S UNDERTAKING 

Without prejudice to the generality of clauses 1 and 2 the Contractor undertakes 
to discharge all fees due under the Appointment save for those referred to in 

clause 5. 

7. CONSULTANT’S WARRANTIES 

7.1 The Consultant acknowledges and warrants to the Contractor that he has 
observed and performed and will continue to observe and perform all the terms 

and obligations on the part of the Consultant under the Appointment. 

7.2 The Consultant acknowledges that the Contractor has relied upon, and will rely 

upon, the Consultant’s performance of such terms and obligations prior to, on, 

and following the date of this Agreement.  It is agreed that the Consultant shall 
be liable for all loss or damage suffered or incurred by the Contractor as a result 

of any breaches of such terms or obligations, irrespective of whether such losses 
were also suffered or incurred by the Employer (whether solely, or jointly with 

the Contractor, or otherwise) and irrespective of whether such loss or damage 
was suffered or incurred prior to the date of this Agreement. 

8. DEED OF COLLATERAL WARRANTY 

The Consultant shall enter into a deed of collateral warranty in favour of the 

Employer in the form of the draft deed at Schedule 4 of the Appointment. 

9. THIRD PARTY RIGHTS 

The parties to this Agreement do not intend that any of its terms will be 

enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any 
person not a party to it. 

THIS DOCUMENT is executed as a deed and delivered on the date stated at the 
beginning of this Deed. 

[ALL PARTIES TO EXECUTE] 
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THIS DOCUMENT is executed as a deed and delivered on the date stated at the 
beginning of this Deed. 

 

SIGNED as a DEED by 
BIRMINGHAM AIRPORT LIMITED 

acting by a director and its Company Secretary or two directors: 
 

 Director  ________________________________________ 
   (signature) 
   ________________________________________ 
   (print name) 
 

 Director/Secretary ________________________________________ 
   (signature) 
   ________________________________________ 
   (print name) 
 
 

 

SIGNED as a DEED by 

[CONSULTANT]37 
acting by a director and its Company Secretary or two directors: 

 

 Director  ________________________________________ 
   (signature) 
   ________________________________________ 
   (print name) 
 

 Director/Secretary ________________________________________ 
   (signature) 
   ________________________________________ 
   (print name) 
 
OR 

SIGNED as a DEED by 
[CONSULTANT]38 

acting by two members: 
 

 Member  ________________________________________ 
   (signature) 
   ________________________________________ 
   (print name) 
 
 Member  ________________________________________ 
   (signature) 
   ________________________________________ 
   (print name) 
 

                                          
37

 Use this option if the Consultant is a limited company. 

38
 Use this option if the Consultant is a limited liability partnership. 
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SIGNED as a DEED by 

[NAME OF INDIVIDUAL OR PARTNER]39 

in the presence of: 
 

 Witness  ________________________________________ 
   (signature) 
   ________________________________________ 
   (name) 
   ________________________________________ 
   (address) 
   ________________________________________ 

    
   ________________________________________ 
   (occupation) 
 

 
 

 
 

 
 

                                          
39

 Use this option if the Consultant is an individual or a partnership.  If this Consultant is a partnership, ensure that all relevant 

partners sign the deed. 


	1. CONSULTANT’S OBLIGATIONS
	1.1 The terms and conditions of this Agreement and the warranties and undertakings which it contains are deemed to apply to all services performed and to be performed by the Consultant in relation to the Project both before and after the date of this ...
	1.2 The Consultant shall provide the Services in accordance with this Agreement and with such reasonable written instructions (if any) as the Client may give to the Consultant.
	1.3 Where and to the extent that the Consultant has already performed or partly performed any of the Services, the Consultant warrants that:
	1.3.1 it has done so in accordance with the standards of reasonable skill and care and all other terms and conditions set out in this Agreement;
	1.3.2 all warranties and undertakings in this Agreement apply to them;
	1.3.3 the Consultant shall complete the performance of any part performed Services in due time in accordance with this Agreement; and
	1.3.4 all sums (if any) paid to the Consultant to date in respect of work done in relation to the Project are payments on account of sums due under this Agreement.

	1.4 The Consultant warrants that it has exercised and shall continue to exercise in the performance of its duties under this Agreement all the reasonable skill and care as is to be expected of a properly qualified and competent member of its professio...
	1.5 The Services shall be deemed to include all such services as are necessary and which lie within the scope of the Consultant’s professional responsibilities hereunder in order to achieve a timely and efficient completion of the Project.
	1.6 In the performance of the Services, the Consultant shall co-operate with and shall not impede the main contractor or contractors, the sub-contractors or any other consultants or parties working on the Project in ensuring that its work is properly ...
	1.7 The Consultant shall comply with the Construction (Design and Management) Regulations 2007 and any Approved Code of Practice or any replacement or amendment of them and with all relevant legal requirements including but not limited to the requirem...
	1.8 The Consultant shall from time to time provide the Client and all other parties including but not limited to the designers, main contractor or contractors and sub-contractors with all such information and/or additional information and details in c...
	1.9 The Consultant shall:
	1.9.1 communicate and liaise as necessary with the Client and with any other consultants and contractors engaged in relation to the Project;
	1.9.2 monitor and facilitate progress of the Project in relation to the programme or programmes approved by the Client;
	1.9.3 provide the Client with all such information and documentation as the Client may reasonably require subject to the Client paying the Consultant’s reasonable and proper photocopying costs and/or drawing  printing costs in respect of any documenta...

	1.10 The Consultant shall give written notice to the Client as soon as the Consultant has become aware of any matter arising out of the performance of the Services which might materially affect the interest of the Client regarding the Project, which s...
	1.10.1 any matter which might cause a variation to the scope of the Project;
	1.10.2 any matter which might cause an increase in the cost of the Project or change its financial viability, quality or function; and
	1.10.3 any matter which might cause an increase in the time taken to complete the Project.


	2.  DESIGN RESPONSIBILITY
	2.1.1 the design of the Project insofar as the Project has been or will be designed by the Consultant;
	2.1.2 the specification of materials and goods for the Project insofar as such materials and goods have been or will be specified by the Consultant.

	3. CLIENT’S INSTRUCTIONS
	3.1 The Consultant will request from the Client such information and such decisions as are necessary to enable it to provide the Services. Such information and decisions requested by the Consultant shall be supplied by the Client within a reasonable p...
	3.2 The Consultant will not without the Client’s prior agreement make any alteration or addition or omission from any matter previously agreed with the Client.  Where the Client’s agreement is given orally it shall be confirmed to the Consultant in wr...

	4. COLLATERAL WARRANTIES
	4.1 Within 14 days of the Client’s written request the Consultant shall execute and deliver to the Client duly executed deeds of warranty in the appropriate form annexed at Schedule 4 in favour of:
	4.1.1 the freehold owner or landlord of the Site (if not the Client);
	4.1.2 any person or institution providing finance in connection with or secured upon the Project or any part of it; and
	4.1.3 the first purchaser and the first tenant of each and every part of the Project and their mortgagees and/or other financiers


	5. PAYMENT OF FEES
	5.1 The agreed fee for the Services is set out in Schedule 3 (“the Fee”).  The Fee, unless otherwise provided in Schedule 3, shall be inclusive of all expenses and disbursements.  VAT shall, where chargeable, be paid on the Fee and all other sums paya...
	5.2 The Fee shall be payable (and the Consultant shall submit proper invoices for it) by instalments as set out in Schedule 3 or in such other instalments as the Client and the Consultant subsequently may agree under this Agreement.  The due date for ...
	5.3 The final date for payment of each instalment shall be 60 days from the due date. The Client shall pay each instalment of the Fee not later than the relevant final date for payment subject to any pay less notice that is given by the Client under c...
	5.4 The Client shall give written notice to the Consultant not later than 5 days after the due date in respect of each payment specifying the amount (if any) the Client considers is due to the Consultant, the basis on which that amount has been calcul...
	5.5 The Client may give written notice (“the pay less notice”) to the Consultant not later than 1 day prior to the final date for payment of any sums payable under this Agreement specifying the amount that the Client considers is due to the Consultant...
	5.6 Subject to clause 5.7, the Client may at any time issue written instructions to the Consultant for the variation of the Services and the Consultant shall comply with such instructions.  Failing agreement on any consequent variation of the Fee and/...
	5.7 If the Consultant considers that an instruction by the Client under clause 5.6 would require an increase in the Fee then, prior to complying with the instruction (save in the case of emergency instructions which require immediate action), the Cons...
	5.8 If any sum payable under this Agreement is not paid by the final date for payment then, without prejudice to the Consultant’s other rights under this Agreement, that sum shall bear interest from the final date for payment until payment is made in ...

	6. INTELLECTUAL PROPERTY RIGHTS
	6.1 Subject to the following provisions of this Agreement, all Intellectual Property in the drawings, designs, charts, specifications, plans, software and any other documents or materials in any medium (excluding internal memoranda and documents, work...
	6.2 The Consultant grants (or, if such a grant cannot legally take place until a later date, agrees to grant) to the Client, with effect from the date of this Agreement or in the case of any Intellectual Property not yet in existence with effect from ...
	6.3 The Consultant will not grant to any third party the right to use any of the Documents save under any warranty it is obliged to give under this Agreement.
	6.4 The Consultant will not be liable for any use the Client may make of the Documents for any purpose other than the purposes set out in clause 6.2.
	6.5 The Consultant warrants that the Documents (save to the extent that duly authorised sub-consultants have been used to prepare the same) are the Consultant’s own original work and that in any event their use in connection with the Project will not ...
	6.6 The Consultant agrees on reasonable request at any time and following reasonable prior written notice to give to the Client, or those authorised by the Client, access to the Documents and to provide copies (including copy negatives and CAD disks) ...
	6.7 The Consultant shall if so requested by the Client at any time execute such documents and perform such acts as may be required fully and effectively to assure to the Client the rights referred to in clause 6.2.

	7. PROHIBITED MATERIALS
	7.1 The Consultant warrants to the Client, subject to clause 1.4, that to the extent the Consultant either is obliged to specify or approve products or materials for use in the Project or does so specify or approve, the Consultant will not specify or ...
	7.1.1 the report entitled “Good Practice in the Selection of Construction Materials 2011” published by the British Council for Offices other than the recommendations for good practice contained in Section 2 of that report;
	7.1.2 relevant British or European Standards or Codes of Practice; or
	7.1.3 any publications of the Building Research Establishment related to the specification of products or materials.

	7.2 If, in the performance of its duties under this Agreement, the Consultant becomes aware that it or any contractor, subcontractor or other consultant appointed by the Client to provide services for the Project has specified or used, or authorised o...

	8. INSURANCE
	8.1 The Consultant will at its own cost take out and maintain professional indemnity insurance from the date of this Agreement until no less than 12 years after completion of the Services, with reputable insurers carrying on business in the European U...
	8.2 The Consultant shall maintain public liability insurance covering the Consultant  its employees  agents and sub-contractors from the date of this Agreement until the completion of the Services in the sum of not less than the amount stated in Sched...
	8.3 In addition to its insurance obligations pursuant to clause 8.1 and clause 8.2 the Consultant shall maintain such additional insurances (if any) as are identified in Schedule 3 from the date of this Agreement until completion of the Services in th...
	8.4 The insurance premiums in respect of the insurances referred to in this clause 8 shall at all times be the responsibility of the Consultant.
	8.5 If the insurances referred to in this clause 8 are not available to the Consultant (and/or members of the Consultant’s profession engaged in services of a similar, size nature and complexity as the Consultant) at commercially reasonable rates and ...
	8.6 The Consultant will provide the Client with reasonable evidence that the policies referred to in this clause 8 are in full force and effect together with a summary of the policy terms and conditions.
	8.7 If the Consultant has not provided evidence of any policies required under this Agreement to the Client at tender stage, he will provide it immediately after the execution of this Agreement.  In the event that in the Client’s reasonable opinion th...

	9. INDEMNITY
	9.1 personal injury to or the death of any person; and
	9.2 any injury or damage whatsoever to any property real or personal arising out of or in the course of or by reason of the carrying out by the Consultant of the Services
	save to the extent that the same is due to any act or neglect of the Client or of any person for whom the Client is responsible.

	10. APPROVALS
	10.1 The Consultant shall obtain the Client’s prior written approval before:
	10.1.1 commencing a stage of the Services;
	10.1.2 making or permitting any change in the designs and/or specifications for the Project after they have been approved by the Client;
	10.1.3 taking any step immediately following and as a consequence of a material variation of the design or specification of any part of the Project;
	10.1.4 agreeing any amendment to or waiver from any contract for the Project;
	10.1.5 doing anything which shall or might reasonably be expected to increase materially the cost of the Project or affect the progress of or the scheduled completion date for the Project in relation to any programme approved by the Client.

	10.2 No approvals comments instructions consents or advice or indication of satisfaction given by or from the Client nor any enquiry or inspection which the Client may make or have carried out for its benefit or on its behalf shall operate to reduce, ...

	11. CONSULTANT’S PERSONNEL
	11.1 The Consultant shall before commencing performance of the Services appoint appropriately qualified and experienced persons to carry out the Services.  Such persons, or any replacements approved by the Client under clause 11.2, shall have full aut...
	11.2 The Client shall have the right, after consulting with the Consultant, to require the removal of any person engaged in the performance of the Services if, in the Client’s reasonable opinion, his performance or conduct is or has been unsatisfactor...
	11.3 Notwithstanding its appointment of any personnel under this Agreement, the Consultant shall make sufficient visits to the Site as necessary to perform the Services, to inspect the progress and general quality of the Project and generally exercise...

	12. ASSIGNMENT AND NOVATION
	12.1 The Client may assign the benefit of and its benefits and rights under this Agreement to any person by way of absolute legal assignment, on up to two occasions only without consent and afterwards only with the consent of the Consultant (not to be...
	12.2 Except as provided in clause 13, the Consultant may not assign, sub-contract or otherwise transfer the whole or any part of the benefit of, or any of its rights or obligations and/or delegate or sub-contract the whole or any part of its duties un...
	12.3 If requested by the Client, the Consultant will enter into a novation agreement with the Client and such building contractor as the Client shall appoint in relation to the Project in the form of the novation agreement in Schedule 5.  If the Clien...

	13. SUB-CONTRACTING
	13.1 If the Consultant considers it necessary for specialist sub-consultants to undertake any part of the Services, the Consultant shall make such recommendations to the Client. If such recommendation is accepted by the Client in writing, the Consulta...
	13.2 The Consultant shall co-ordinate the involvement of the sub-consultants into the overall programme for the Project.
	13.3 The Consultant shall provide promptly such relevant information as may be necessary to enable each sub-consultant to undertake that part of the Services for which it is appointed and shall use reasonable endeavours to ensure that all relevant inf...
	13.4 Any sub-contracting, whether or not the Client has given its consent,  shall not in any way relieve the Consultant from or reduce the Consultant’s obligations and liabilities under this Agreement.

	14. CONFIDENTIALITY
	14.1 The Consultant shall not, without the Client’s prior written approval, take or permit to be taken any photographs of the Project for use in any publicity or advertising or publication of technical or scientific interest.
	14.2 The Consultant shall not, without the Client’s prior written approval, disclose to any other person (other than any person to whom disclosure must be made in order for the Consultant to fulfil its duties under this Agreement and to its advisers a...
	14.3 The Consultant shall take all reasonable steps to ensure that its employees, agents, sub-consultants and sub-contractors are bound by these confidentiality obligations.

	15. TIME FOR PERFORMANCE
	15.1 The Consultant shall proceed with its obligations under this Agreement regularly and diligently and shall perform its obligations whenever necessary in compliance with any requirements as to timing contained in:
	15.1.1 the approved programme for the Project or any revision of it;
	15.1.2 the procedure set out for the approval of drawings, documents and other information by the other consultants; and
	15.1.3 any instructions issued by the Client.

	15.2 Upon the Consultant becoming aware that it is being or shall be prevented or delayed in the performance of the whole or any part of its obligations under this Agreement for any reason then the Consultant shall immediately inform the Client in wri...
	15.2.1 the cause or causes of the delay;
	15.2.2 the likely effect of such delay or delays to the progress of the Project; and
	15.2.3 the remedial action or actions the Consultant believes are necessary.


	16. TERMINATION
	16.1 In addition to any other rights and remedies which the Client may have, the Client may at any time by written notice to the Consultant immediately terminate the whole or any part of the Consultant’s engagement in relation to the Project.
	16.2 If the Client is in material and persistent breach of its obligations under this Agreement and fails to remedy the same after receiving a written 28 day notice from the Consultant specifying the breach and requiring its remedy then the Consultant...
	16.3 The Client may by written notice to the Consultant suspend all or any of the Consultant’s duties under this Agreement.  If such notice is given and the Client has not within six months requested the Consultant to resume the duties suspended, the ...
	16.4 Upon any suspension or termination under this clause 16 the Client shall pay the Consultant:
	16.4.1 any instalments of the Fee and other sums which have become due to the Consultant prior to the date of such suspension or termination and which remain unpaid (the final date for payment of which shall be as set out in clause 5.3); and
	16.4.2 a fair and reasonable proportion of the next following instalment of the Fee commensurate with the Services which the Consultant has performed up to the date of such suspension or termination (the due date for which shall be the later of the da...

	16.5 Upon any suspension or termination under this clause 16 the Consultant shall not be entitled to any sums in respect of loss of anticipated profit, loss of contracts or any other losses and expenses arising by reason of or in connection with such ...
	16.6 Following any termination of the Consultant’s engagement however it arises the Consultant shall immediately take all necessary steps to end, in an orderly manner, the provision by it of the Services, such steps to be taken with all reasonable spe...

	17. NOTICES
	18. WAIVER
	18.1 Failure to exercise or delay in exercising on the part of either party any right power or privilege of that party under this Agreement shall not  in any circumstances operate as a waiver thereof nor shall any single or partial exercise of any rig...
	18.2 Any waiver of a breach of any of the terms hereof or of any default hereunder shall not be deemed a waiver of any subsequent breach or default and shall in no way affect the other terms of this Agreement.

	19. DISPUTES
	20. ENTIRE UNDERSTANDING
	21. THIRD PARTY RIGHTS
	22. GOVERNING LAW AND JURISDICTION
	23. ANTI-CORRUPTION
	23.1 The Consultant shall, and shall procure that its Associated Persons shall:
	23.1.1 not commit any act or omission which causes or could cause it or the Client to breach, or commit an offence under, any laws relating to anti-bribery and/or anti-corruption;
	23.1.2 comply with the Anti-Corruption Policy;
	23.1.3 keep accurate and up to date records showing all payments made and received and all other advantages given and received by it in connection with this Agreement and the steps it takes to comply with this clause 23.1, and permit the Client to ins...
	23.1.4 promptly notify the Client of:
	23.1.4.1 any request or demand for any financial or other advantage received by it; and
	23.1.4.2 any financial or other advantage it gives or intends to give
	23.1.4.3 any breach of this clause 23.1 either by itself or an Associated Person.


	23.2 The Consultant shall indemnify, keep indemnified and hold harmless the Client from and against all liabilities (including without limitation any tax liability), direct, indirect and consequential losses, damages, claims, proceedings and legal cos...
	23.3 For the purposes of this clause 23, the following expressions have the following meanings:
	23.3.1 “Anti-Corruption Policy” means the Client’s anti-corruption policy which is notified to the Consultant from time to time or if none is so notified, a policy implemented by the Consultant which sets out the procedures the Consultant has put in p...
	23.3.2 “Associated Persons” means any of the Consultant’s officers, employees, agents, sub-consultants and any other persons who perform services for or on behalf of the Consultant in connection with this Agreement.


	[INSERT DETAILS OF THE SERVICES TO BE PROVIDED]
	1. The Fee   (clause 5)
	2. Timing of Fee Payments  (clause 5.2)
	3. Calculation of Additional Fee Payments  (clauses 5.6 & 5.7)
	4. Insurance Requirements  (clause 8)
	1. CONSIDERATION
	2. CONSULTANT’S WARRANTIES
	3. INTELLECTUAL PROPERTY RIGHTS
	3.1 Subject to the following provisions of this Deed, all Intellectual Property in the drawings, designs, charts, specifications, plans, software and any other documents or materials in any medium (excluding internal memoranda and documents, working p...
	3.2 The Consultant grants (or, if such a grant cannot legally take place until a later date, agrees to grant) to the Beneficiary with effect from the date of this Deed or in the case of any of the Intellectual Property not yet in existence with effect...
	3.3 The Consultant will not grant to any third party the right to use any of the Documents except under any warranty it is obliged to give under the Appointment or under this Deed or as otherwise required to enable it to fulfil its obligations under t...
	3.4 The Consultant will not be liable for any use the Beneficiary may make of the Documents for any purpose other than the purposes set out in clause 3.2.
	3.5 The Consultant warrants that the Documents (except to the extent that duly authorised sub-consultants have been used to prepare the same) are the Consultant’s own original work and that in any event their use in connection with the Works will not ...
	3.6 The Consultant agrees on reasonable request at any time and following reasonable prior written notice to give to the Beneficiary, or those authorised by the Beneficiary, access to the Documents and to provide copies (including copy negatives and C...

	4. PROFESSIONAL INDEMNITY INSURANCE
	4.1 The Consultant by this Deed covenants with the Beneficiary that it has at its own cost taken out and will maintain professional indemnity insurance with reputable insurers carrying on business in the European Union with a limit of indemnity of not...
	4.1.1 such insurance shall be in place from the date of commencement of the Consultant’s services until no less than 12 years after completion of the services under the Appointment;
	4.1.2 if such insurance is not available to the Consultant (and/or members of the Consultant’s profession engaged in services of a similar scope, size, nature and complexity as the Consultant) at commercially reasonable rates and terms (excluding any ...

	4.2 The Consultant will provide the Beneficiary with reasonable evidence that the policies referred to in this clause 4 are in full force and effect together with a summary of the policy terms and conditions.

	5. NOTICES
	6. ASSIGNMENT
	7. OTHER RIGHTS AND REMEDIES
	8. NO APPROVAL
	9. PROHIBITED MATERIALS
	9.1 The Consultant warrants that, to the extent it either is obliged to specify or approve products or materials for use in the Works or does so specify or approve, it has exercised and will exercise reasonable skill and care in accordance with this D...
	9.1.1 the report entitled “Good Practice in the Selection of Construction Materials 2011” published by the British Council for Offices other than the recommendations for good practice contained in Section 2 of that report;
	9.1.2 relevant British or European Standards or Codes of Practice;
	9.1.3 any publications of the Building Research Establishment related to the specification of products or materials.

	9.2 If, in the performance of its duties under the Appointment, the Consultant becomes aware that it, or any other person, has specified or used, or authorised or approved the specification or use by others, of any such products or materials the Consu...

	10. STEP-IN RIGHTS
	10.1 Subject to clause 10.7, the Consultant will not exercise or seek to exercise any right which may be or become available to it to terminate or treat as terminated or repudiated the Appointment or its engagement under it or discontinue or suspend t...
	10.1.1 the Beneficiary may give written notice to the Consultant expressly confirming its intention to comply with clause 10.1.3 and that the Beneficiary shall become the client under the Appointment to the exclusion of the Client and, upon giving suc...
	10.1.2 if the Beneficiary has given notice under clause 10.1.1 or under clause 10.3, the Beneficiary will then as soon as practicable remedy any outstanding breach by the Client; and
	10.1.3 if:
	10.1.3.1 the Beneficiary has given notice under clause 10.1.1 then from the date of the Consultant’s notice; or
	10.1.3.2 the Beneficiary has given notice under clause 10.3 then from the date of the Beneficiary’s notice


	10.2 Notwithstanding anything contained in this Deed and notwithstanding any payments which may be made by the Beneficiary to the Consultant the Beneficiary will not be under any obligation to the Consultant nor will the Consultant have any claim or c...
	10.3 The Consultant further covenants with the Beneficiary that if requested by the Beneficiary by written notice expressly confirming the Beneficiary’s intention to comply with clause 10.1.3 and subject to clause 10.1.2 and clause 10.1.3, it will acc...
	10.4 Where the Consultant has given rights in relation to the Appointment similar to those contained in this clause 10 to any other person then if both the Beneficiary and any such other person serve notice under clause 10.1 or clause 10.3 or its equi...
	10.5 The Client acknowledges that the Consultant will be entitled to rely on a notice given to the Consultant by the Beneficiary under clause 10.3 as conclusive evidence that the Beneficiary is entitled to serve such notice.
	10.6 The Beneficiary may by written notice to the Consultant appoint another person to exercise its rights under this clause 10 subject to the Beneficiary remaining liable to the Consultant as guarantor for its appointee in respect of its obligations ...
	10.7 Where the Consultant is seeking to exercise a right to suspend the performance of any duties or obligations under the Appointment as a result of non-payment or in accordance with s112 of the Housing Grants, Construction and Regeneration Act 1996 ...
	10.8 Notwithstanding the other provisions of this clause 10, if the Appointment has for any reason been terminated prior to receipt by the Consultant of a notice from the Beneficiary served under clause 10.1.1 or clause 10.1.3, the Consultant shall on...

	11. LIMITATION
	11.1 The Consultant has no liability under this Deed which is greater or of longer duration than it would have had if, in lieu of this Deed, the Beneficiary had been a party to the Appointment as joint client, provided that the Consultant shall not be...
	11.2 The Consultant shall be entitled in any action or proceedings brought by the Beneficiary under this Deed to rely on any limitation in the Appointment and to raise equivalent rights in defence of liability (but excluding set-offs and counterclaims...
	11.3 The parties agree that no action or proceedings may be brought or commenced under this Deed at any time after the date being twelve years after the date of completion of the services under the Appointment.

	12. PARTNERSHIP
	13. GOVERNING LAW AND JURISDICTION
	14. THIRD PARTY RIGHTS
	1. CONSIDERATION
	2. SUBSTITUTION OF CONTRACTOR FOR EMPLOYER
	3. DISCHARGE OF EMPLOYER
	4. ASSIGNMENT OF RIGHTS
	5. WARRANTY AS TO FEES
	6. CONTRACTOR’S UNDERTAKING
	7. CONSULTANT’S WARRANTIES
	7.1 The Consultant acknowledges and warrants to the Contractor that he has observed and performed and will continue to observe and perform all the terms and obligations on the part of the Consultant under the Appointment.
	7.2 The Consultant acknowledges that the Contractor has relied upon, and will rely upon, the Consultant’s performance of such terms and obligations prior to, on, and following the date of this Agreement.  It is agreed that the Consultant shall be liab...

	8. DEED OF COLLATERAL WARRANTY
	9. THIRD PARTY RIGHTS

